Wage Underpayment -
Managing Risk and
Strengthening Practice

Siobhain Simpson
Partner

E StewartBrown
Integrity + Quality + Clarity



%

Financial Exposure

Back Payments

Between FY18 and FY25, the Fair Work
Ombudsman (FWO) recovered $490m for
nearly 160,000 underpaid workers,
contributing to an estimated total of $1.5
billion in back payments over the past three
years

Penalties

The FWO secured $21.2m in court-ordered
penalties in 2023-24, marking the largest
annual penalties in its history
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Overall Risk Profile

Legal and Regulatory Risks

Criminal Offences

As of January 2025, deliberate wage
underpayments are criminal offences in
Australia. Companies can face fines up to
$8.25m or three times the amount
underpaid, whichever is greater.
Individuals responsible may face up to 10
years in prison and fines up to $1.65m or
three times the underpayment amount.

Enforceable Undertakings
Organisations found in breach may be
required to enter into enforceable
undertakings with the FWO, mandating
back payments, interest, and systemic
changes to payroll processes

>

Reputational Damage

Public Disclosure

The FWO publicly names organisations
found to have underpaid employees,
leading to negative media coverage and
public scrutiny

Stakeholder Trust

Incidents of wage underpayment can
erode trust among employees, clients,
donors, and the broader community,
particularly critical for not-for-profit
organisations reliant on public goodwill



Mapping of Awards
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Employment awards underpinning the care sector
SCHADS Aged Care Award Nurses Award Other

Aged and Home Care v v
Home Care v
Retirement Living v
NDIS v v
Award %
Aged Care Award 2010 16.7
Nurses Award 2020 21.9
SCHADS Home Care Stream (Schedule E) 23.1
SCHADS SACS Stream (Schedule B) 24.0
Other modern award(s) 18.2
None of these 20.8
Missing/not stated 3.1




Reported Underpayments

FY18 — FY25 EY Total

Agriculture I 2022 $46,927}075
2023 $105,007,525

Govt Organisations - 2024 $86 877 148
Technology . 2025 $148,060,720|
Financial | Grand Total $385,972,468

e FY18 — FY25

care services |

Food & Hospitality Care services sm 5146m

service -
Aged care specific (ILU, RAC & HC) S47m
Education [

$0.0M $50.0M $100.0M $150.0M Overall $494m

EFY25 EFY24 EFY23
E StewartBrown
Integrity + Quality + Clarity




Aged Care Specific FW Reported Underpayments

FY 2023 $33,154,995

Operator 1 $7,367,819

Allowances Penalty rates

Meal break Superannuation
Shift worker annual leave

$3,588,868

Minimum engagement

Operator 2
Allowances Overtime
Broken shift Progression

Higher duties Public holiday loading

Nurse handover Shift allowance

$5,182,603
Weekend loading

Operator 3
Overtime
Shift worker annual leave

$17,015,705

Sleepover

Operator 4
Gaps between shifts
Meal break
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FY 2024 $12,733,731

Operator 1 $5,773,731

Broken shift Overtime

Call back Shift allowance
Hours of work Sleepover

Meal break

Operator 2 $4,860,000

Shift worker annual leave

Operator 3 $2,100,000
AL loading
Sunday Penalty

Parental Leave

FY 2025

None reported



Focus on Wages - Risk of Non-Compliance
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* “lt is disappointing that large, well-resourced employers
are continuing to fail in their fundamental duty to meet
the legal entitlements of their workers, and Boards must
set the culture for compliance.”

“Every Director needs to ensure that the company they
are responsible for has systems in place that prioritise

compliance. By doing this, they also reduce risks and costs
for the business associated with non-compliance.”

Anna Booth - Fair Work Ombudsman
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StewartBrown - Our Work in This Space

220
Audit clients
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$4.9 billion

Total payroll expenses

@

3

Fair work assignments

A

58.2%

Compliance error rate

Payroll compliance




Underpayment Risk - StewartBrown Findings

Q) e

Overtime Min contracted hrs Superannuation Overtime meal allowance
(daily, period, meal break) (part-time) leave loading

T O X

Shift worker 2l mstea(iijrc::;é)rT = G e Broken shift span of 12 Minimum engagement
additional leave hours double time (2 hours)

fad @ -

Progression Insufficient break Casual loading on OT
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https://stewartbrown-my.sharepoint.com/personal/teanne_lundie_stewartbrown_com_au/Documents/Documents/Templates/Interim%20Branding%20Colour%20Hex%20Codes.xlsx?web=1

If you find something - What not to do

Assume its limited to
what you’ve found

Ignore => if you’re
aware and you don’t act
its Wage Theft
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Disclose to Correct the
Union/FWO/Emps configuration and move

without Legal Advice on

Limit remediation to
less than the full
exposure period

Assume “employees
know their pay” is an
internal control
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Underpayment Risk
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Underpayment: Next Steps Overview

iy

PHC Report Extend Sample Legal Configuration
Step 1 Step 2 Step 3 Step 4 Step 5
Establish based Extend the Seek Legal Advice Connect Establish the
on sampling sample across a - Clarify position configuration population to
techniques, the standard a six- - Next steps with software receive a
likely issues of year period to - Ensure privilege provider backpay.
non-compliance establish a
pattern/error Recalculate only
rate for non- the items of non-
systemic issues compliance
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Key Takeaways

Aged care is one of the areas of focus for Fair Work
with $46 million in recent published underpayments

The risk environment is driven factors which will not
change with 24/7 work patterns, complex awards &
EAs plus wage theft legislation from 1 January 2025

Investment required to ensure your compliance and
mitigate reputational risk and significant expense of
underpayments
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Contact Us

Siobhain Simpson
Partner
siobhain.Simpson@stewartbrown.com.au

Stuart Hutcheon
Managing Partner
stuart.hutcheon@stewsrtbrown.com.au
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